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 25.10.2019  Both sides are represented. 

Today the date is fixed for order on petition vide no. 4351 

filed by the petitioners/plaintiffs under order 39 Rule 1 & 2 

of CPC. 

In the instant petition, the petitioners, stated that 

predecessors of petitioners and preform opposite party no. 

1 & 2 possessed the schedule A land and during their 

lifetime the predecessors amicably partitioned the A 

schedule land. The petitioners state that their father got 

the B schedule land measuring 1B-4K-4L. During the 

settlement operation of 1961-62 the revenue authorities 

had issued patta in the name of predecessors. However, 

on 01.10.2016 when petitioners went to the office of 

Dhubri for payment of land revenue, he noticed that the 

name of Opposite Party is recorded in respect of schedule 

A land. Petitioners submitted their objection before A.S.O, 

Dhubri and the said A.S.O assured the petitioners that 

necessary correction of record shall be made. Petitioners 

further contain that on 07.10.2016, the Opposite Party has 

forcefully entered into the schedule B land and started 

construction of a temporary house. However, the 

petitioners were successful in resisting the Opposite Party. 

In this regard, the petitioners have also lodged an F.I.R. 

against the Opposite Party vide Dhubri P.S. Case No. 

1077/16 and the same is under investigation. Hence, the 

petitioners have prayed for temporary injunction for 

restraining the Opposite Party or his attorneys, agents or 

any other person from entering into the suit land or 

transferring the same to other person. 

The opposite party has submitted his written statement, 

wherein he has stated that he has been continuously 

possessing the suit land since 1995 and the petitioners 

never possessed the same. It is submitted by the Opposite 

Party that the petitioners and their predecessors have 

already transferred the schedule A land to the Opposite 

Party and others and there remains no land in schedule A 

of the petitioners. Opposite Party has further stated that 

he has purchased land measuring 1B-0K-6L which is part 

of the schedule B land from the petitioner Ali Hussain Sk 



vide unregistered sale deed on dated 21.03.1995 and the 

delivery of possession over the said land was handed over 

to the Opposite Party on the very date of execution of 

unregistered sale deed. Accordingly, the name of Opposite 

Party has been recorded in Meyadi khiraj patta no. 265 

along with other pattadars. Even the other pattadars have 

given consent to record the name of Opposite Party 

against the said land. As such the name of Opposite Party 

has appeared in the chitha and he became the lawful 

owner of land measuring 1B-0K-6L which is part of the 

schedule B land. The Opposite Party claims himself to be 

the owner of the suit land and therefore, he has prayed for 

rejecting the petition. 

I have heard the parties and perused the case record.  

On hearing and perusal, it transpires that both sides have 

submitted documents in support of their claim. The 

petitioners in the main suit have submitted Khatian No. 

147 as Ext.-1, jamabandi as Ext.-6 and revenue receipts. 

Petitioners have also submitted photocopy of patta no. 265 

as annexure-1. 

The main dispute between the petitioners and Opposite 

Party is the petitioners claim the suit land i.e., the B 

schedule land by way of right of inheritance. The 

petitioners claim that their father namely Hanif Uddin got 

the B schedule land covered by patta no. 265, dag no. 579 

by way of amicable partition. The name of Hanif Uddin is 

clearly mentioned in khatian no. 147 as Khatiandar. On 

perusal of Jamabandi of surveyed village- Adabari Part-I 

covered by patta no. 265 and dag no. 579, it is seen that 

the name of Hanif Uddin (petitioner’s father) along with 

the name of Nur Uddin (Opposite Party) is recorded in the 

said Jamabandi. Per contra the opposite party claims 

ownership over 1B-0K-6L which is part of the schedule B 

land on the strength of unregistered sale deed. In a way 

both side claim their right, title and interest over the 

Schedule B land. Hon’ble Supreme Court in Dalpat Kumar 

v. Prahlad Singh, (1992) 1 SCC 719 has held that a prima 

facie case is a substantial question raised, bona fide, which 

needs investigation and a decision on merits. In my opinion 

the facts contended by both sides raises question on the 

ownership over the Schedule B land which needs to be 

ascertained on merits. On the basis of the discussion, I am 



of the opinion that prima facie case rests in favour of the 

petitioner.  

As regards the balance of convenience is concerned, it has 

already been discussed the name of Nur Uddin is recorded 

in the Jamabandi of of surveyed village- Adabari Part-I 

covered by patta no. 265 and dag no. 579, which confirms 

that possession of opposite party of the said land. In the 

even if injunction is allowed and opposite party or his 

attorneys, agents or any other person from entering into 

the suit land, the opposite party will be prejudiced. At the 

same time it must be borne in mind that if opposite party 

transfers the said land to others, the petitioners will be 

prejudiced. Thus, while weighing the comparative harm of 

both sides I find that balance of convenience lies in favour 

of both and does not solely rests in favour of the 

petitioners. 

Lastly, while determining the element of irreparable loss, 

it is to be ascertained that whether petitioners will be 

suffer irreparable loss if opposite parties are not restrained 

from entering into the suit land or from transferring the 

same to others. It can be understood that if the suit land 

is sold by the opposite party, the petitioners might suffer 

loss but there is no reason for the petitioners to sustain 

irreparable loss if opposite party enters into the suit land, 

as the name of opposite party is already recorded in 

Jamabandi.  

In the instant case, the interest of the parties must be 

protected along with preservation of the suit land. 

Therefore, considering the above discussion, the 

temporary injunction is party allowed, whereby opposite 

party is restrained from transferring the suit land to others. 

However, the prayer for temporary injunction restraining 

the opposite party from entering into the suit land is 

refused.  

Accordingly, the petition stands partly allowed.  

Misc.(J) Case is disposed of on contest. 


